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ISSUE PRESENTED FOR REVIEW

PROPOSITION OF LAW NO. 1:

WHETHER R.C. §9.75 WAS ENACTED PURSUANT TO
THE BROAD GRANT OP AUTHORITY TO THE GENERAL
ASSEMBLY UNDER SECTION 34, ARTICLE II OF THE
OHIO CONSTITUTION.

INTRODUCTION

Amicus Cur iae Amer ican  Council of Engineer ing Companies of Ohio (herein  "ACEC")

files it s amicus br ief in  suppor t  of Appellan t  Sta te of Ohio. At  issue on  appea l is whether  House

Bill 180, or  R.C. §9.75 as codified, was const itu t iona lly enacted by the Ohio Genera l Assembly

pursuant  to it s gran t  of au thor ity provided by Sect ion  34, Ar t icle II of the Ohio Const itu t ion .i

ACEC is a  t rade associa t ion  of more than  120 companies engaged in  the design  and

const ruct ion  of facilit ies of a ll kinds th roughout  the sta te of Ohio. R.C. §9.75 was enacted in

order  to prohibit  a  public au thor ity from requir ing cont ractors or  design  professiona ls to reside

with in  a  defined geographic a rea  or  service a rea  in  order  to be eligible to engage in  public

improvement  cont ract s. As in  the const ruct ion  indust ry, sta tu tory residency requirements

const ra in ing public improvement  cont ract s, simila r  to Cleveland Codified Ordinance Chapter

188 (herein  the "Fannie Lewis laws") a t  issue here, rest r ict  the ability of qua lified design

professiona ls to engage in  public works project s and compromise the qua lity of design  on  such

projects. ACEC and it s members have a  sign ifican t  in terest  in  the ou tcome of the instan t  appea l.

Procedura lly, the t r ia l cour t  imposed a  permanent  in junct ion  in  favor  of Appellee City of

Cleveland rest ra in ing and en join ing Appellan t  from enforcing R.C. §9.75 on  the grounds tha t  the

1 H.B. 180 proposed the law a t  issue to be enacted and codified as R.C. §9.49. As a  resu lt , a ll br iefmg, orders, and
opin ions from the t r ia l cour t  iden t ify the law a t  issue as R.C. §9.49. However , the law has been  codified as R.C.
§9.75.
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law was not  enacted by the Genera l Assembly pursuant  to it s au thor ity under  Sect ion  34, Ar t icle

II of the Ohio Const itu t ion . The t r ia l cour t  fu r ther  found the law to be in  viola t ion  of Sect ion  3,

Ar t icle XVIII of the Ohio Const itu t ion , commonly refer red to as the Home Rule Amendment .

F ina lly, the t r ia l cour t  found R.C. §9.75 to be a  genera l law tha t  viola tes a  municipa lity's r igh t  to

adopt  and enforce such  loca l police, san ita ry, and other  simila r  regula t ions. ACEC submits the

herein  amicus br ief to the Cour t  to assist  Appellan t  in  illust ra t ing how R.C. §9.75 was enacted to

provide for  the comfor t , hea lth , sa fety, and genera l welfa re of a ll employees in  the design  and

const ruct ion  indust ry in  the sta te of Ohio.

As th is Cour t  is well aware, legisla t ion  enacted by the Genera l Assembly must  be given

deference and is presumed to be const itu t iona l. Only when it  "[a jppears beyond a  reasonable

doubt  tha t  the legisla t ion  and const itu t iona l provisions (a t  issue) a re clear ly incompat ible" may a

reviewing cour t  deem legisla t ion  unconst itu t iona l. Sta te v. Cook, 83 Ohio St .3d 404, 409 (1998),

700 N.E.2d 570. The t r ia l cour t  gave lit t le deference to R.C. §9.75, and simply deemed tha t  it

does not  provide for  the comfor t , hea lth , sa fety, and welfa re of Ohio employees without

engaging in  fur ther  ana lysis.

It  is clear , however , tha t  R.C. §9.75 was enacted to provide for  the comfor t , hea lth ,

sa fety, and welfa re of cont ractors and design  professiona ls. And indeed it  accomplishes tha t  goa l.

In  addit ion  to binding precedent  specifica lly on  poin t  in  th is regard, a  simple look a t  the

legisla t ive h istory of 2015 H.B. 180 demonst ra tes the manner  in  which  R.C. §9.75 addresses the

comfor t  and welfa re of cont ractors and design  professiona ls a like.

Ordinances like the Fannie Lewis a re not  limited in  applica t ion  to bu ilders and

cont ractors. Ra ther , some municipa lit ies have espoused "h ir ing and diversity goa ls" specific to

design  firms. The city of Akron , for  example, has proposed tha t  a ll new and amended, loca lly
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funded, and loan-funded public improvement  project s be completed by design  firms having 31%

of it s employees residing fu ll t ime with in  the corpora te city limit s, and a t  least  66% of a ll hours

worked on  a  par t icu la r  project  be per formed by employees paying city ofAkron  income tax. As

sta ted by Donald L. Mader , former  Execut ive Director  of ACEC, in  test imony to the Sena te

Commit tee on  Government  Oversigh t  & Reform regarding the passage of House Bill 180:

What  these residency requirements mandate is tha t , instead of assign ing (an
engineer ing) firm 's most  h igh ly qua lified technica l exper t s to the design  of a
par t icu la r  project , the engineer ing firm 's fir st  considera t ion  must  be to make sure
tha t  two-th irds of the work is per formed by city taxpayers.... Ult imately, we
believe these a rbit ra ry residency requirements have the poten t ia l to do rea l, long-
term economic damage to Ohio's const ruct ion  and design  indust r ies.

Put t ing aside for  the moment  the pract ica l difficu lt ies in  ach ieving the seemingly a rbit ra ry

percentages espoused by Akron 's h ir ing and diversity goa ls, Akron 's posit ion  mandates

residency requirements on  the employees of design  firms over  the select ion  of the most  h igh ly

qua lified employee for  the work. Simila r ly, the Famiie Lewis laws a t  issue in  th is appea l require

the same of cont ractors. R.C. §9.75 puts an  end to such  mandates, for  the comfor t , hea lth , sa fety,

and welfa re of Ohio employees in  the design  and const ruct ion  indust ry, and in  accord with  the

broad gran t  of au thor ity to the Genera l Assembly under  Sect ion  34 of Ar t icle II of the Ohio

Const itu t ion .

STATEMENT OF FACTS

The Mer it  Br ief of Appellan t  Sta te of Ohio adequa tely set s for th  the fact s and procedura l

h istory of th is case. While Amicus endorses both  proposit ions of law set  for th  in  Appellan t 's

br ief, th is br ief dea ls on ly with  Proposit ion  of Law No. 1.
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ARGUMENT AND ANALYSIS

It  is unquest ioned tha t  the Ohio Const itu t ion  au thor izes the Genera l Assembly to enact

laws providing for  the comfor t , hea lth , sa fety and genera l welfa re of a ll employees; and tha t  no

other  provision  of the Const itu t ion  may impair  or  limit  th is power . Ohio Const itu t ion , Sect ion

34, Ar t icle II. The mandates of R.C. §9.75 clear ly conflict  with  the mandates of Cleveland

Codified Ordinance Chapter  188, otherwise known as the Fannie Lewis laws. IfR.C. §9.75 was

enacted pursuant  to Sect ion  34, Ar t icle II, then  it s provisions over r ide any conflict ing law of a

polit ica l subdivision  or  municipa lity, including the residency requirements of Cleveland Codified

Ordinance Chapter  188 a t  issue in  the instan t  appea l. Under  these circumstances, any addit iona l

ana lysis, such  as whether  R.C. §9.75 is unconst itu t iona l pursuant  to the Home Rule Amendment

of Sect ion  3, Ar t icle XVIII of the Ohio Const itu t ion , is unnecessary because the prohibit ion  of

Sect ion  34, Ar t icle II applies to a ll other  provisions of the Const itu t ion . Under  such  a  scenar io,

the Fannie Lewis laws cannot  stand.

1. Standard of review.

R.C. §9.75 is presumed const itu t iona l and must  be given  deference. Any enactment  of the

Genera l Assembly may only be decla red unconst itu t iona l by a  reviewing cour t  where it

"[a jppears beyond a  reasonable doubt  tha t  the legisla t ion  and const itu t iona l provisions (a t  issue)

a re clear ly incompat ible." Cook, supra , a t  409. Sect ion  34, Ar t icle II is a  "[bjroad gran t  of

author ity to the Genera l Assembly, not  (a ) limita t ion  on  it s power  to enact  legisla t ion ." Am. Assn .

ofUniv. Professors, Cent . Sta te Univ. Chapter  v. Cent . Sta te Univ., 87 Ohio St .3d 55, 61 (1999),

717 N.E.2d 286 (emphasis in  or igina l). It  gran ts broad au thor ity to the Genera l Assembly to

"[p]rovide for  the welfa re of a ll working persons." Cent . Ohio Transit  Auth  v. Transpor t

Workers Union  of Am., Loca l 208, 37 Ohio St .3d 56, 62 (1988), 524 N.E.2d 151.
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Where the language of a  sta tu te or  const itu t iona l provision  is clear  and unambiguous, it  is

the du ty of cour t s to enforce the provision  as wr it ten . Bernardin i v. Board of Educa t ion , 58 Ohio

St .2d 1, 387 N.E. 2d 1222 (1979). The "language of Sect ion  34 is so clear  and unequivoca l tha t

resor t  to secondary sources... is actua lly unnecessary." Rocky River  v. Sta te Employment

Rela t ions Bd., 43 Ohio St .3d 1, 15 (1989), 539 N.E.2d 103. " [A] llowing... employees more

freedom of choice of residency... provides for  the employees' comfor t  and genera l welfa re." City

of Lima v. Sta te of Ohio, 122 Ohio St .3d 155, 158 (2009), 909 N.E.2d 616.

2. The legisla t ive h istory of R.C. §9.75 clear ly indica tes tha t  the Genera l Assembly
proper ly enacted the sta tu te pursuant  to it s au thor ity under  Sect ion  34, Ar t icle
II of the Ohio Const itu t ion  to provide for  the comfor t , hea lth , sa fety and genera l
welfa re of Ohio employees in  the design  and const ruct ion  indust ry.

In  enact ing R.C. §9.75, the Genera l Assembly decla red it s in ten t  to recognize both  the

ina lienable and fundamenta l r igh t  of an  individua l to choose where to live pursuant  to Sect ion  1,

Ar t icle I and to address the comfor t , hea lth , sa fety, and genera l welfa re of Ohio employees in  the

design  and const ruct ion  indust ry pursuant  to it s au thor ity under  Sect ion  34, Ar t icle II of the Ohio

Const itu t ion . 2015 HB 180 §3(A)(B) (emphasis added). The Genera l Assembly fur ther  sta ted tha t

a llowing employees working in  Ohio's public improvement  project s the ability to choose where to

live is a  mat ter  of sta tewide concern  such  tha t  prohibit ing public au thor it ies from imposing

residency rest r ict ions was necessary. 2015 HB 180 §4.

At  the t ime of House Bill 180's passage, severa l major  municipa lit ies in  Ohio had enacted

ordinances requir ing cont ractors and designers to employ a  cer ta in  percentage of the municipa lity's

residents on  public improvement  project s, including the cit ies ofAkron , Cincinna t i, Cleveland, and

Columbus. The city of Akron  imposed residency requirements to par t icipa te in  the design  and

constmct ion  of a  san ita ry sewer  overhaul project  va lued a t  more than  $1,000,000,000. Akron

designa ted a  loca l h ir ing goa l beginning a t  30 percent  for  laborers on  city sewer  and water

-5-



improvements, with  the requirement  increasing to 50 percent  by 2018. In  addit ion , Akron  ta rgeted

design  firms requir ing tha t  31 percent  of a  firm 's employees assigned to an  Akron  office reside

with in  the corpora te limit s of the city fu ll t ime, and tha t  66 percent  of a ll horn 's worked on  a

par t icu la r  project  be per formed by employees paying city income tax. See, genera lly, Akron

Codified Ordinance Chapter  34, Sect ions 34.01 - 34.13. The city of Cincinna t i passed an  ordinance

requir ing cont ractors ach ieve a  min imum percentage between  30 and 40 percent  of a ll hours worked

with in  each  t rade on  a  public improvement  cont ract  be per formed by persons living with in  the

corpora te city limit s. See Cincinna t i Codified Ordinance Chapter  318, §§318-1-C2 - 318-5. The city

of Columbus passed an  ordinance requir ing tha t  a  cont ractor  employ a t  least  15 percent  of it s

workforce from residents with in  the corpora te city limit s as one of five factors considered to be

designa ted as a  qua lified bidder  on  public improvement  project s. See Columbus Codified Ordinance

Chapter  329, §§329.18-329.211.

In  ligh t  of the sta tewide concern , the Genera l Assembly invited exper t s with in  the design

and const ruct ion  indust ry to test ify regarding the impact  of residency rest r ict ion  ordinances in  the

field. Donald L. Mader  served as Execut ive Director  ofACEC for  more than  34 years and offered

test imony before the Sena te Commit tee on  Government  Oversigh t  and Reform regarding the

posit ive impacts of House Bill 180 as to the comfor t , hea lth , sa fety, and genera l welfa re of

employees in  the design  and const ruct ion  indust ry as one of h is last  act s before ret ir ing.2 As a  poin t

of in terest  not  in  the record on  appea l, Mr . Mader 's t est imony both  demonst ra tes how R.C. §9.75

fit s with in  the Genera l Assembly's scope of au thor ity under  Sect ion  34, Ar t icle II and reflect s the

Genera l Assembly's in ten t  in  it s passage.

2 At tached as Exhibit  1 is an  executed Affidavit  of Donald L. Mader  au thent ica tmg a  copy of h is speech  before the
Sena te Commit tee on  Government  Oversigh t  and Reform m suppor t  of House Bill 180 from May 4, 2016 as Exhibit
A, and cor respondence from the city ofAkron 's Depar tment  of Public Service regarding loca l h ir ing and diversity
goa ls as a  requirement  for  design  firms to par t icipa te in  city wastewater  and water  public improvement  project s.
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Among the severa l por t ions of h is t est imony wor thy of considera t ion , Mr . Mader  notes tha t

residency rest r ict ion  ordinances nega t ively impact  a  design  firm 's ability to h ire and main ta in

ta len ted and qua lified design  professiona ls, discourages efficiency resu lt ing in  lost  savings to

municipa lit ies, crea tes unachievable standards regarding percentage of work to be completed by

specific designers, requires tha t  design  firms discr imina te aga inst  employees based merely on  an

employee's place of residence, compromises the qua lity of design , conflict s with  R.C. §§153.65 -

153.73 requir ing loca l governments seeking a  cont ract  with  an  engineer ing firm to award the

cont ract  to the most  h igh ly qua lified firm based on  a  defmed set  of cr iter ia  (a  set  of cr iter ia  tha t

gives no considera t ion  to where employees of the design  firm live), and a re inheren t ly unfa ir  insofar

as the rest r ict ions cannot  be enforced aga inst  cont ractors and designers loca ted outside of Ohio .3

Mr . Mader 's forecast  as to the effect s of such  ordinances is gr im, sta t ing, "[t jhese a rbit ra ry

residency requirements have the poten t ia l to do rea l, long-term economic damage to Ohio's

const ruct ion  and design  indust r ies."

The sta tement  of the Genera l Assembly invokes Sect ion  34, Ar t icle II of the Ohio

Const itu t ion  as the basis of it s au thor ity in  passing 2015 H.B. 180, which  became codified as R.C.

§9.75. 2015 H.B. 180 §3(B). The legisla t ion  was passed in  order  to secure the comfor t  and welfa re

of cont ractors and designers in  the const ruct ion  indust ry. Id. Mr . Mader 's t est imony illust ra tes just

some of the ways in  which  R.C. §9.75 is necessary to protect  the indust ry from the cont radictory,

onerous, and nega t ive effect s of residency rest r ict ion  ordinances common among loca l ordinances a t

the tune of the Bill's passage. The preva lence of laws simila r  to the Fannie Lewis laws clear ly

establishes the conten t  of R.C. §9.75 as a  mat ter  of sta tewide concern . Regardless of whether

Appellee or  the t r ia l cour t  agree with  the legisla ture's assessment , the passage of House Bill 180 and

3 Enforcement  of ordinances inst itu tmg residency requirements aga inst  cont ractors and designers loca ted outside of
the sta te of Ohio ordinances have been  found to viola te the U.S. Const itu t ion 's Pr ivileges and Immunit ies Clause.
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R.C. §9.75 pass const itu t iona l muster  by any reasonable degree of review given  the broad gran t  of

au thor ity to the Genera l Assembly under  Sect ion  34, Ar t icle II of the Ohio Const itu t ion .

3. The t r ia l cour t  er red in  finding tha t  R.C. §9.75 was not  enacted pursuant  to the
broad au thor ity gran ted to the Genera l Assembly by Sect ion  34, Ar t icle II of the
Ohio Const itu t ion .

The t r ia l cour t  er red in  finding tha t  R.C. §9.75 was not  enacted pursuant  to the au thor ity

gran ted to the Genera l Assembly by Sect ion  34, Ar t icle II of the Ohio Const itu t ion . In  making it s

finding, the t r ia l cour t  gives shor t  shr ift  to the deference and presumpt ive const itu t iona lity of

R.C. §9.75, simply sta t ing tha t  the stah ite does not  provide for  the comfor t , hea lth , sa fety, and

welfa re of Ohio employees, bu t  ra ther  seeks to dicta te the terms by which  municipa lit ies may

cont ract  for  workers in  const ruct ion  project s with in  their  ju r isdict ion . J udgment  Ent ry, pg. 2 - 3.

The t r ia l cour t  then  engages in  an  ana lysis of the Home Rule Amendment  to determine whether

R.C. §9.75 superseded the Famiie Lewis laws. Id. a t  pg. 3-6. The t r ia l cour t  gives no

considera t ion  to the legisla t ive h istory suppor t ing R.C. §9.75, which  speaks direct ly to it s

passage for  the comfor t  and welfa re of Ohio employees in  the design  and const ruct ion  indust ry.

In  so finding, the t r ia l cour t  ignored binding precedent  direct ly on  poin t  and disposit ive to

the issues on  appea l. Not ing tha t  Appellan t  relies heavily upon  the Lima case cited ear lier , the

t r ia l cour t  simply dist inguished Lima from the presen t  case on  the grounds tha t  the Fannie Lewis

laws do not  impose residency rest r ict ions, bu t  ra ther  establish  cer ta in  labor  requirements for

const ruct ion  cont ract s placed for  bid by the city of Cleveland.

The fa ta l flaw to the t r ia l cour t 's reasoning is in  the assumpt ion  tha t  it s dist inct ion  from

the fact s in  the Lima case is disposit ive of whether  R.C. §9.75 was proper ly enacted under

Sect ion  34, Ar t icle II. The assumpt ion  is incor rect . The quest ion  to be considered is not  whether

the Famiie Lewis laws impose residency rest r ict ions, bu t  ra ther  whether  R.C. §9.75 was enacted



to provide for  the comfor t  and welfa re of cont ractors and design  professiona ls in  the const ruct ion

indust ry. It  does, and the Lima decision  puts any considera t ion  to the cont ra ry to rest .

As the Ohio Supreme Cour t  has repea tedly recognized, Sect ion  34, Ar t icle II crea tes a

"[b]road gran t  of au thor ity to the legisla ture to provide for  the welfa re of a ll working persons."

Lima, supra , a t  158 (emphasis added). In  Lima, the Cour t  found tha t  providing workers freedom

of choice in  residency provides for  the comfor t  and genera l welfa re of workers and thus act s

with in  the broad gran t  of power  defined in  Sect ion  34, Ar t icle II. Id. a t  158. The Lima Cour t

focused on  the Genera l Assembly's belief tha t  the public in terest  necessita ted legisla t ive

in tervent ion  and the resu lt ing enactment  of a  law to modify the exist ing concern  was with in  the

broad gran t  of power  to the Genera l Assembly to address such  mat ters. Id. Because Sect ion  34,

Ar t icle II provides tha t  "[n jo other  provision  of the Const itu t ion  may impair  the legisla ture's

power  under  Sect ion  34" the Cour t  determined tha t  ana lysis of the Home Rule Amendment  was

unnecessary. Id. a t  159 (emphasis in  or igina l). The quest ion  here, then , is not  simply whether  the

Fannie Lewis laws impose residency rest r ict ions, regardless of the accuracy of the t r ia l cour t 's

finding, bu t  ra ther  whether  the legisla t ion  in  quest ion , R.C. §9.75, fit s with in  the broad

parameters of legisla t ive au thor ity under  Sect ion  34, Ar t icle II of the Ohio Const itu t ion .

The Cour t 's mling in  Lima is disposit ive to the instan t  mat ter  because it  defines the

deference required in  reviewing the const itu t iona lity of a  sta tu te enacted by the Genera l

Assembly pursuant  to Sect ion  34, Ar t icle II. As discussed in  the preceding sect ion , the Genera l

Assembly specifica lly sta tes tha t  disa llowing employees working on  public improvement

project s to choose where to live frust ra tes an  ina lienable and fundamenta l r igh t . Regardless of

whether  the Fannie Lewis laws impose a  residency rest r ict ion  or  simply establish  labor

requirements for  const ruct ion  cont ract s tha t  a re placed for  bid by the city of Cleveland, it  cannot
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reasonably be a rgued tha t  their  effect s do not  impact  the ability of employees working on  public

improvement  project s to choose where to live because cont ractors working on  such  project s may

only h ire a  specified number  of laborers from outside of the corpora te limit s of the city. It  is the

effect  of the Famiie Lewis laws, and loca l ordinances simila r  to them, tha t  drove the Genera l

Assembly to conclude tha t  passage ofR.C. §9.75 was a  mat ter  of sta tewide concern  to a ffect  the

comfor t  and welfa re of cont ractors and design  professiona ls in  the const ruct ion  indust ry.

J ust ice O'Donnell makes th is dist inct ion  differen t ly in  h is concur r ing opin ion  in  Lima:

[T]he simple holding of th is case involves an  in terpreta t ion  tha t  the phrase
"genera l welfa re of a ll employees" as set  for th  in  Sect ion  34, Ar t icle II of the
Ohio Const itu t ion , au thor izing the legisla ture to enact  laws rela t ing to "hours of
labor , establish ing a  min imum wage, and providing for  the comfor t , hea lth , sa fety,
and genera l welfa re of a ll employees," includes rest r ict ions on  where employees
may reside as a  condit ion  of employment . Noth ing more.

Lima a t  160, O'Donnell concur r ing opin ion . The same is t rue in  the instan t  appea l. The quest ion

is whether  the Genera l Assembly acted for  the genera l welfa re of employees in  the design  and

const ruct ion  indust ry in  enact ing R.C. §9.75. The Genera l Assembly sta tes tha t  it  did and

descr ibes the sta tewide concern  tha t  formed the basis of it s decision  to enact  the sta tu te. In  doing

so, the Genera l Assembly addressed a  sta tewide concern , as laws imposing a rbit ra ry residency

requirements, simila r  to the Famiie Lewis laws a t  issue here, had a lso been  enacted in  Akron ,

Cincinna t i, and Columbus. Fur ther , t est imony from exper t s in  the indust ry, such  as Mr . Mader ,

iden t ified for  and informed the legisla ture of the var ious ways in  which  employees of the

indust ry a re nega t ively impacted by ordinances like the Fanning Lewis laws. All of the

considera t ions by the Genera l Assembly fit  squarely with in  the iden t ified parameters of Sect ion

34, Ar t icle II.

Given  tha t  R.C. §9.75 must  be presumed const itu t iona l and the level of deference

required in  reviewing the const itu t iona lity of sta tu tes enacted by the Genera l Assembly,
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combined with  the broad gran t  of au thor ity to the Genera l Assembly under  Sect ion  34, Ar t icle II,

the t r ia l cour t  er red as a  mat ter  of law in  finding R.C. §9.75 unconst itu t iona l.

The mandates ofR.C. §9.75 clear ly conflict  with  the mandates of the Fannie Lewis laws.

Because R.C. §9.75 was proper ly enacted pursuant  to Sect ion  34, Ar t icle II of the Ohio

Const itu t ion , it s provisions over r ide any conflict ing law. As such , the addit iona l ana lysis by the

t r ia l cour t  as to the Home Rule Amendment  is unnecessary and has no applica t ion  here. The

prohibit ion  of Sect ion  34, Ar t icle II is such  tha t  the conflict ing Fannie Lewis laws must  fa il.

Accordingly, the decision  of the t r ia l cour t  is in  er ror  and must  be reversed.

CONCLUSION

For  the foregoing reasons, in  addit ion  to the reasons discussed in  the Mer it  Br ief of

Appellan t  Sta te of Ohio, th is Cour t  should adopt  Proposit ion  of Law No. 1 in  the a ffirmat ive,

reverse the decision  of the t r ia l cour t , and remand the mat ter  with  an  inst ruct ion  tha t  R.C. §9.75

was enacted pursuant  to the au thor ity gran ted to the Genera l Assembly by Sect ion  34, Ar t icle II

of the Ohio Const itu t ion .

Respect fu lly submit ted,

/s/ Freder ick T. Bills
David T. Pa t terson  (0007454)
Freder ick T. Bills (0083833)
WESTON HURD LLP
10 W. Broad St reet , Su ite 2400
Columbus, OH 43215
Ph: 614-280-0200, Fax: 614-280-0204
Email; dpa t terson '%westonhurd.com

Email: fbills'a 'westonhurd.com
Attorneys for  Amicus Cur iae Amer ican  Council of
Engineer ing Companies of Ohio
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/s/ Freder ick T. Bills
Freder ick T. Bills (0083833)
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The undersigned, Donald L. IVLader , being fir st  du ly sworn  and cau t ioned, and competen t

to test ify from persona l knowledge as to the fact s set  for th  herein , does hereby decla re and sta te

the following:

1. I, Donald L. Mader , of the City of Columbus in  Franklin  County, Ohio, served as the

Execut ive Director  of the Amer ican  Council of Engineer ing Companies of Ohio (herein

"ACEC") for  more than  34 years.

2. ACEC is a  t rade associa t ion  of more than  120 companies engaged in  the design  and

const ruct ion  of facilit ies of a ll kinds th roughout  the sta te of Ohio.

3. On or  about  May 4, 2016,1 offered test imony in  suppor t  of the passage of House Bill 180

before the Sena te Government  Oversigh t  and Reform Commit tee.

4. At tached hereto as Exhibit  A is a  tme, complete, and accura te copy of the test imony I

gave to the Sena te Government  Oversigh t  and Reform Commit tee in  suppor t  of the

passage of House Bill 180.

5. At tached hereto as Exhibit  B is a  t rue, complete, and accura te copy of a  let ter  issued the

City of Akron , Depar tment  of Public Service regarding the City's Loca l Hir ing and

Diversity Goals policy imposing residency rest r ict ions and other  requirements rest r ict ing

the ability of design  firms from engaging in  loca lly funded and loan-funded City of

Akron  public works project s.

6. The purpose of my test imony before the Sena te Government  Oversigh t  and Reform

Commit tee in  suppor t  of the passage of House Bill 180 was to illust ra te the manner  in

which  residency rest r ict ion  sta tu tes, simila r  to Cleveland Codified Ordinance Chapter

188, rest r ict  the ability of qua lified design  professiona ls and cont ractors to engage in



public works project s and compromise the qua lity of design  and const ruct ion  on  such

projects.

FURTHER THIS AFFIANT SAYETH NAUGHT

Donald L. Mader

Sworn  (or  a ffirmed) before me a t  the City of Columbus, Franklin  County, Ohio, on  th is

day of Apr il, 2017.

^ ^ /^ /L
Notai^  Public

MichaciT ='.it aK^ ^ .

Nota^ pub!i^ S0^ 021
My Commission  Expires ': 0-13-2



Test imony of
Donald L. IVIader , Execut ive Director

Amer ican  Council of Engineer ing Companies of Ohio
to the

Sena te Government  Oversigh t  & Reform Commit tee
regarding House Bill 180

May 4, 2016

Chairman Coley, Vice Chairman Seitz, Ranking Member  Yuko, members of the

commit tee, I am Don Mader , Execut ive Director  of the Amer ican  Council of Engineer ing

Companies of Ohio, a  t rade associa t ion  of 120 companies tha t  design  a ll kinds of consb-ucted

facilit ies; everyth ing from highways and br idges, to water  and wastewater  plan ts, to bu ildings

and indust r ia l and manufactur ing facilit ies.

Our  member  companies range in  size from very small specia lty engineer ing firms of on ly

one or  two people to some tha t  employ hundreds. Our  average size company employs 50

persons.

We work very closely with  cont ractors, inasmuch as they end up building what  we design ,

so we sympath ize tota lly with  their  concerns regarding municipa lit ies tha t  require cont ractors to

h ire a  quota  of municipa l residents in  order  to bid on  city project s.

These residency requirements cause major  problems for  engineer ing fr rms, as well,

a lthough our  problems a re somewhat  differen t  from our  cont ractor  fr iends.

Unlike cont ractors, engineer ing firms compete for  work on  the basis of their  professiona l

qua lifica t ions, not  by low bid. In  order  to be selected by either  public or  pr iva te owners to

design  their  project s, it  behooves an  engineer ing firm to reta in  the very best  engineer ing ta len t

tha t  is ava ilable. And tha t  t a len t  is very hard to find.

In  order  to be licensed as a  professiona l engineer , you  must  obta in  a  four -year  degree

from an  accredited engineer ing program, accumula te four  years of engineer ing work exper ience

and then  pass a  r igorous license exam,

An engineer ing degree and a  professiona l engineer 's license a re h igh ly va lued credent ia ls

and, as you  can  imagine, individua ls who have obta ined these credent ia ls a re h igh ly

compensa ted. When an  engineer ing firm succeeds in  obta in ing the services of a  skilled

professiona l engineer , they normally will do everyth ing to reta in  the services of such  an

individua l.

EXHIBIT



What  th is means is tha t  it  is much more difficu lt  for  an  engineer ing firm, just  as it  would

be for  a  law firm or  account ing firm, to add and subt ract  from it s sta ff just  to meet  a rbit ra ry

municipa l residency requirements.

As I ment ioned ear lier , engineer ing firms tend to be small opera t ions. Our  average size

firm has on ly 50 employees, and they may be spread out  over  th ree or  four  offices in  var ious

cit ies th roughout  the sta te.

Unlike const ruct ion , engineer ing is not  sit e-dependent . Thanks to advancements in

elect ron ic communica t ion  and engineer ing design  software, an  engineer  in  Ohio can  work on  a

project  in  Cincinna t i today, one in  St . Louis tomorrow and one in  Par is the th ird day.

This kind of efficiency should be encouraged, because it  enables loca l governments to

obta in  h igh  qua lity engineer ing service a t  a  reasonable cost .

As you  can  see from the a t tached let ter , the city ofAkron 's recent ly announced

Professiona l Workforce Goals require tha t  30 percent  of an  engineer ing firm 's employees must

be Alcron  residents in  order  for  an  engineer ing firm to obta in  a  cont ract  with  the city. Tha t

percentage requirement  increases to 35 percent  by 2018.

Yet , the city's requirement  a re actua lly much more onerous than  even  these goa ls would

suggest , in  tha t  the city a lso requires tha t  "66 percent  of a ll hours worked (including

subconsultan t  work) on  a  par t icu la r  project  [a re] to be per formed by employees paying city of

Akron  income tax."

So as an  engineer ing firm manager , I not  on ly have to make sure 30 percent  of my office

sta ff lives in  the city, I 've somehow got  to make sure tha t  two-th irds of the hours worked on  any

given  project  a re per formed by city income tax-payers.

I have been  associa ted with  th is indust ry for  near ly 35 years, and I'd like for  someone to

expla in  to me how - on  any engineer ing project  - one might  reasonably manage th is.

Let 's say an  engineer ing firm is for tuna te enough to be reta ined to design  a  complex

project , such  as a  water  t rea tment  plan t , and suppose tha t  firm 's top environmenta l engineer  lives

outside the municipa lity? How do you  meet  th is 66 percent  requirement? Do you  put  your  best

environmenta l engineer  to work on  it  un t il it 's a  th ird designed, then  replace h im or  her  with

another , less accomplished engineer  who happens to live with in  the city?



I would hope reasonable people would agree tha t  th is is not  good public policy, bu t  tha t 's

exact ly what  these municipa l residency requirement  would force us to do -discr imina te for  or

aga inst  employees based merely on  their  place of residence.

Fur ther  complica t ing mat ters, the city says tha t  to ensure a  firm meets the 66 percent

requirement  it  will have a  th ird-par ty organiza t ion  monitor  how many employees a re working on

a  project  and where those employees live. This means the firm will be required to divu lge

confident ia l employee informat ion , such  as employee addresses, to a  th ird par ty, which  can

expose the firm to lega l liability for  fa iling to protect  employee pr ivacy r igh ts.

As you  might  imagine, the design  of any major  const ruct ion  project  is ext remely

complica ted and technica l, and involves a  team of engineers, t echnicians and other  professiona ls.

What  these residency requirements mandate is tha t , instead of assign ing the firm 's most

h ighly qua lified technica l exper t s to the design  of a  par t icu la r  project , the engineer ing firm 's fir st

considera t ion  must  be to make sure tha t  two-th irds of the work is per formed by city taxpayers.

How does th is make any sense? I wonder  if the municipa lit ies who a re imposing such

requirements on  professiona l engineer ing firms a lso impose them on  law firms, or  account ing

firms or  IT consult ing firms they rou t inely reta in?

Perhaps most  sign ifican t ly, these municipa l residency requirements conflict  direct ly with

a  key sect ion  of the Ohio Revised Code tha t  specifies how loca l governments a re to select

engineers and a rch itect s for  the design  of public works project s.

Sect ion  153.65-.73 requires tha t  when  a  loca l government  seeks to cont ract  with  an

engineer ing firm to design  a  public works project , tha t  cont ract  award must  be made to the "most

h ighly qua lified firm," based on  a  defined set  of cr iter ia  - and where the employees of compet ing

engineer ing firms live is not  listed as a  qua lifica t ion  factor  tha t  may be considered in  the

eva lua t ion  process.

The cont radict ions implicit  in  these residency requirements a re iron ic on  severa l levels.

The Ohio Supreme Cour t  has a lready ru led tha t  a  municipa lity can 't  dicta te where it s employees

live, yet  tha t  same municipa lity might  th ink it self just ified in  dicta t ing where those who a re

employed by another  par ty must  live.

The most  unfa ir  aspect  of th is is tha t  these rest r ict ions cannot  be enforced on  out -of-sta te

companies, as cour t s have repea tedly ru led doing so viola tes the U.S. Const itu t ion 's Pr ivileges

and Immunit ies Clause.



Ult imately, we believe these a rbit ra ry residency requirements have the poten t ia l to do

rea l, long-term economic damage to Ohio's const ruct ion  and design  indust r ies.

If I owned a  const ruct ion  company or  engineer ing firm and I were bar red from compet ing

for  a  municipa l cont ract  just  because too few of my employees resided in  tha t  ju r isdict ion , my

response is going to be to go back to my home town city officia ls and ask them to enact  simila r

rest r ict ions.

If I owned a  const ruct ion  company or  engineer ing firm near  the sta te border , I 'd have to

ser iously consider  moving to an  adjoin ing sta te to skir t  these residency requirements tha t  thwar t

me from compet ing in  the marketplace.

Taken  to it s logica l ext reme, if these residency requirements a re a llowed to stand, we will

end up with  a  situa t ion  in  which  cont ractors and designers will be frozen  out  of being able to

compete in  many jur isdict ions. Tha t  will lead to less compet it ion  and h igher  pr ices for  public

works design  and const ruct ion  cont ract s. It 's simple supply and demand.

For  a ll of these reasons, we urge the commit tee to suppor t  House Bill 180.

Thank you  for  the oppor tun ity to test ify. I will be happy to t ry to answer  any quest ions

you  may have.



J OHN 0. MOORE K Ka^ Mia  H CHRIS D. LUDLE
Service Director  BS "• \ nf«'7 <B Deputy Director
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DEPARTMENT OF PUBLIC SERVICE ,..-.,.,.,„/
166 S. High  St . , Room 201 ,'AN 002016

Akron, OH 44308-1657

December  22, 2015

Re: CityofAkron
Wastewafer  and Water  Project s
Let ters of In terest

Dear  Consultan t :

In t roduct ion
The City ofAkron  is request ing "Let ters of In terest" for  professiona l engineer ing services
for  wastewater  and water  project  design  and const ruct ion  management  services. Let ters
of In terest  will be received unt il 4:00 p.m. loca l t ime, on  February 4, 2016.

The City of Akron  will review a ll submit ted Let ters of In terest . Upon complet ion  of th is
review, the City will develop a  list  of firms who may be ca lled upon in  the fu ture to provide
design  and const ruct ion  management  services for  wastewater  and water  rela ted project s.
Updated Let ters of In terest  may be submit ted in  the fu ture to upda te previously submit ted
informat ion  if a  firm so desires.

Let ters of In terest  a re being requested in  order  to meet  the Water  Pollu t ion  Cont rol Loan
Fund (WPCLF) program requirements for  the procurement  of Architectura l and
Engineer ing Services resu lt ing from the passage of the Water  Resources Reform and
Development  Act  of 2014 (WRRDA). New Let ters of In terest  will be requested annua lly.

Specific Design  and Const ruct ion  Management  Tasks
Poten t ia l wastewater  and water  project s could include, bu t  a re not  limited to: combined
sewer  over flow (CSO) tunnel, CSO storage basin , CSO sewer  separa t ion , san ita ry sewer
design  and rehabilit a t ion , wastewater  t rea tment  plan t , water  main  design  and
rehabilit a t ion , water  t rea tment  plan t , pump sta t ion  design  and rehabilit a t ion , r iver  and
wet land restora t ion , "green" st reet s, bioreten t ion , and storm water  best  management
pract ice project s.

EXHIBIT
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The individua l project  scopes could include the following:

o Design  and Specifica t ions
o Survey
o Ut ility Coordina t ion /Reloca t ion
o Environmenta l Site Assessments
o Histor ica i and Cultura l impacts
o Permit t ing
o Cost  Cont rolA/a lue Engineer ing/Design/Const ructability Reviews
o Cost  Est imat ing
o Preliminary and Deta iled Project  Schedules
o QA/QC - Project  Quality Assurance P lan
o Const ruct ion  Bid Documents
o Services/Assistance Dur ing Bidding
o Rea l Time Cont rol Systems
o Hydraulic Modeling
o Geotechnica l Invest iga t ion
o Land Acquisit ion  Documents
o Const ruct ion  Management

Loca l Hir ing and Diversity Goals
In  order  to make our  community st ronger , benefit  the loca l economy, and crea te jobs and
employment  oppor tun it ies for  it s residents, the City of Akron  has inst itu ted loca l h ir ing
and diversity goa ls for  a ll design , const ruct ion  management , and professiona l service
cont ract s.

The City's in tended goa l is tha t  work on  a il new and amended cont ract s be completed by
firms having 31% of the employees assigned to their  Akron  office residing fu ll t ime with in
the corpora te limit s of the City ofAkron . In  addit ion , cont ract s sha ll provide tha t  a t  least
15% of the tota l cont ract  amount  be per formed by companies loca ted with in  the corpora te
limit s of the City of Akron  tha t  have been  cer t ified by the Sta te of Ohio as Encouraged
Diversity, Growth  and Equity Enterpr ise (EDGE), Minor ity Business Enterpr ise (MBE),
Women Business Enterpr ise (WBE), or  Disadvantaged Business Enterpr ise (DBE),
These requirements will not  apply to sta te and federa lly funded project s, bu t  will apply to
a ll loca lly funded and loan  funded project s. A professiona l workforce goa l is a lso in  place
requir ing a t  least  66% of a ll hours worked (including subconsultan t  work) on  a  par t icu la r
project  to be per formed by employees paying City ofAkron  income tax.

In  2016 it  is in tended tha t  31% of your  sta ff assigned to your  Akron  office resides with in
the corpora te limit s of the City ofAkron .
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•  If 25-49 employees pay City of Akron  income tax, then  a  3% bonus credit  will be
applied to the 31% goa l.

•  If 50-74 employees pay City of Akron  income tax, then  a  6% bonus credit  will be
applied to the 31% goa l.

•  If 75+ employees pay City of Akron  income tax, then  a  10% maximum bonus
credit  will be applied to the 31% goa l.

Future increases a re ou t lined as follows:

•  Sta r t ing J anuary 1, 2017 32% of your  office sta ff should reside fu ll t ime with in  the
corpora te limit s of the City ofAkron .

•  Sta r t ing J anuary 1, 2018 35% of your  office sta ff should reside fu ll t ime with in  the
corpora te limit s of the City ofAkron .

Let ters of In terest
The Let ters of In terest  for  the wastewater  and water  project  design  and const ruct ion
management  services must  be limited to 40 pages, one-sided, 12 poin t  fon t , including
a t tachments. F irms may submit  qua lifica t ions for  design , const ruct ion  management
services, or  both . P lease indica te in  the cover  let ter  the work for  which  your  firm wants to
be considered.

The Let ter  of In terest  submit ta l sha ll include the following informat ion , a t  a  min imum:

Firm Overview
•  Br ief overview of your  firm, to include:

o Pr imary and branch  office loca t ions (with  addresses and phone numbers),
o Years in  business,
o Tota l number  of employees,
o Pr imary poin t  of contact  (with  address, phone number , and email address),
o Descr ipt ion  of five la rgest  clien ts and the work per formed for  each .

•  Level of loca l resources (Akron  and Sta te of Ohio) and loca t ion  where the
predominance of the work will be per formed.

•  Licenses, cer t ifica t ions and/or  regist ra t ions for  per formance of requested
professiona l services.

Exper ience
•  Previous design  and const ruct ion  management  exper ience for  completed

wastewater  and water  project s.
•  Exper ience working with in  the Federa l, Sta te of Ohio, and loca l regula tory

environments.



December  22, 2015
Page 4

•  References for  simila r  work, including contact  name, telephone number , and email
address of the person  most  familia r  with  the work your  firm is da iming as par t  of
their  exper ience.

•  Exper ience main ta in ing required schedule in  a  st ipu la ted pena lty environment .
(Not  a  requirement  for  a ll project s.)

•  Exper ience working with in  a  program management  team environment , (Not  a
requirement  for  a ll project s.)

Project  Team
•  Proposed Project  Manager , Design  Manager  and other  project  sta ff, their  relevant

exper ience, loca t ion  and ava ilability. Limited to 10 pages.
•  Proposed poten t ia l subconsultan ts, their  a rea  of exper t ise and in tended use, (For

review only. Not  a  commitment  to use the proposed subconsultan ts.)

Loca l Hir ing and Diversity Goals
Provide in format ion  on  how you meet  or  propose to meet  the Loca l Hir ing and Diversity
workforce goa ls. We rea lize tha t  companies may not  cur ren t ly meet  these workforce
goa ls. If you  do not  cur ren t ly meet  these workforce goa ls, please expla in  your  cur ren t
sta tus (which  will be used as a  baseline) a long with  how your  firm plans to meet  or
exceed these workforce goa ls in  the near  fu ture.

When submit t ing the requested in format ion , please include the following:

•  F irm name and address
•  Tota l number  of employees assigned to your  Akron  office
•  Tota l number  of employees in  your  Akron  office paying City of Akron  income tax
•  Tota l number  of employees assigned to yourAkron  office tha t  reside in  the City of

Akron  Corpora t ion  limit s
•  Services your  firm per forms tha t  best  meet  these requirements

If your  company is cur ren t ly not  loca ted with in  the corpora te limit s of Akron , please
provide in format ion  with  respect  to your  cur ren t  office loca t ion .

You will be required to submit  employee informat ion  a t  the t ime of each  invoice providing
the above informat ion . Each  individua l employee's name, address, office assignment  and
ver ifica t ion  of withholding (or  not  withholding) of Akron  income tax will be required for  a ll
employees billing t ime on  the project .
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Responses
Firms in terested in  being considered for  award of confract (s) to per form these services
should send two hard copies and one elect ron ic copy (pdf) of their  Let ter  of In terest
indica t ing their  in terest  and qua lifica t ions to:

Genny Hanna , P .E .
Project  Manager
Akron  Engineer ing Bureau
166 South  High  St reet , Room 701
Akron ,0hio 44308

If you  have any quest ions or  require any addit iona l in format ion , please feel free to contact
Genny Hanna , Project  Manager , a t  330-375-2494 or  GHanna(%akronohio.flov.

Sincerely,

'J ohn  0. Moore, Director
Depar tment  of Public Service

J OM/GH/mm

c: J . Hewit t
P. Gsellman
M. DiFiore
H. Ullinger
B. Gresser
J . Bronowski
Environmenta l Division  F ile
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